;ﬂ;"{"ﬁ'ﬁ:, S0

'?ﬁé) R R U ) "?

Secaetail

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Mater of

MSC.50TWARLD CORPORATION, Docket No. 929%

A Corporation.

L e

QRDER ON MOTIONS RELATING TO EIGHT SUBPOENAS
AL TESTIFICANDUM AND DUCES TECUM SERVED BY COMPLAINT COUNSEL

On December 3, 2007, Respondant MSC. Soliware Corporation (“MS3C"™) filed a motion
to quash subpoenas. The subpeenas, served by Complami Counsel an November 26, 2041,
sought eight depositions of MSC’s sales personnel, former employees, and a member of the
Board of Directors to be completed in December 2001, MSC’s motion secks relief from making
the proposed deponents available in December due to the busy holiday scason and asserts that the
depositions should be allowed to take place in January 2002,

On Decemnber 17, 2001, Complaint Counsel [Tled a response to MSC's motion te guash
and a counter motion 0 compel compliance with Complaint Counsel’s subpoenas ad
tesitficandum and duces recam, Complaint Counsel argues that MSC has failed to meet its
burden of demonstrating undue burden and seeks an order compelling MS3C to make the eight
proposed deponents available at various dates in January 2002,

(n December 27, 2001, MSC filed an apposition to Complaint Counsel’s motion to
compel compliance with the subpoenas. M&C states that *| b]ecause the parties and the
depontents have agreed Lo January deposition dates . . . both MSC’s Motion 10 Quash and
Complaint Counsel’s Motion to Compel are mool™ MSC Opposition at [-2. MSC turther
asserts that, with the exception of one individual, whoese responsive documents were produced,
none of the subpoenaed deponents have documnents responsive (o the subpoenas duces fecum.

On Janwary 7, 2002, Complaint Counscl filed a supplement to Complaint Counsel’s
mulion to compel compliance with subpocnas. The Commission’s Rules of Practice do not
conlemplate filing “supplements.” “lhe moving party shall have no right of reply, except as
permitted by the Administrative Law Judge.” 16 C.E.R. § 3.22(c). Although Complaint Counsel
did not Rle a motion for leave to file a reply brief, its supplement will be accepled. Complaint
Counsel asserts that its metion to compel is not moot. Complaint Counsel states that the parties



had agreed to dates for depesitions of these eight current or former employees, bul that MSC
recently canceled three depositions which had been scheduled for January 8, 9, and 1), 2002,

On fanuary 7, 2002, through a conierence call conducted by the attormey advisor to the
Administrative Law Judge, the partivs were instrucied o resolve their dispute and report any
resolution or continued 1mpasse by Janvary L1, 2002,

On January 1, 2002, Complaint Counsel filed a Sccond Supplement to its motion to
campel compliance. Complaint Counscl asserts that MSC has cancelled an additional three
depasitions, bringing the total to six cancellations out of the eighr scheduled depesitions. In the
lerter confirming the most recent cancellations, Respondent’s counsel states that itis “notin a
position to schedule the remaining depositions of current and former MSC employees™ because
they arc dissatisfied with the discovery provided by Complaint Counsel. Complaint Counsel
represents that it has ahready produced to MSC copies of all third party materials reccived in
responsc to Copmission investigative subpoenas, ot voluntanly m lteu of process, n the
investigation of this case; Complaint Counsel’s wilness list; verbatim statements of witnesses
identified on Complani Counsel’s preliminary witness list; and all materiats received to date in
respanse to outstanding Part IIT subpocnas to third partics.

On January 14, 2002, at the direction of the Court, MSC filed an opposition to Commnlaint
Counsel’s motion to compel which responded 1o arguments raised in Complaint Counsel’s first
and second supplements. MSC asserts that it intends to make the subpoenaed individuals
available for deposition, bul that MSC sccks additional responses to its discovery requasts served
on Complaint Counscl.

MSEC has not filed a motion to compel Complaint Counsel to supplement its discovery
responses, thus the 1ssue of whether Complaint Counsel bas adequately responded to MSCs
discovery requests [s not ripe. MSC has not presented compelling arguments for [urther delay of
the depositions of its former and current empleoyees. Accordingly, MS5C's motion to guash the
subpoenas is DENIED. Complaint Counsel’s motion to compel compliznce is GRANTED. To
the cxtent that depositions of these eight individuals have not already been conducled, the parties
are hereby ORDLRET to conduct the depositions of the eight proposed deponents by
February 1, 2002,

ORDERED: = (./ A

D. Michael Chappell, @0 7%

Administrative Law Judg

Drale:  January 17, 2002
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